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 IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::NALBARI 

 
 
 
 
Present :        Himakshi Thakuria Buragohain.            
  Asstt. Sessions Judge,  
            Nalbari. 
 
 
 
 
 

   SESSIONS CASE NO.: 38/18 

 
       U/S 376  IPC                  
 
   STATE OF ASSAM      
 
              - VS - 
 
            DULAL KALITA 

          ……..... Accused person. 
       
 

Committed by learned CJM, Nalbari, vide order dated 04/06/2018 in 

connection with G.R. Case No. : 522/18 

 

 

 

APPEARANCE : 

 

Advocate for the prosecution : Mr. Mrigen Das, Learned Addl. PP. 

Advocate for the defence           : Mr. Naba Kr. Das and  

       Mrs. Anjurani Das, Ld. Advocate. 

 

 

Date of Evidence   : 06.07.2018, 03.08.18, 13.09.18,  

       03.10.18  

Date of   Argument   : 08.10.18 
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Date of Judgment   : 11.10.18 

                                 J   U   D   G   M   E   N   T 

 
 
1. The gist of the prosecution case in brief is that on 10-04-18  the 

informant Dharitri Kalita lodged an ejahar at Nalbari PS to the effect that her 

uncle accused Dulal Kalita who is working at Amul Agency, Nalbari, took all the 

documents from her with a promise to give her a job. In the month of 

September, 2017, the accused took the signature of the infomant on an 

agreement and some deeds. After few days the accused told the informant 

that her job is final and for that he took her to Guwahati for meeting the 

Authority of the company for interview. But on the way to Guwahati he mixed 

some intoxicated substance with her meal and raped her. He also took some 

intimate photos with her and recorded some obscene videos of her. When the 

informant asked him about the matter he threatened her with dire 

consequences and also assaulted her. The accused also uploaded some 

pictures with the informant on the facebook. Hence this case.  

 

2.  On receipt of the ejahar police registered a case as Nalbari PS 

Case No.232/18 u/s 328/376/420/294/506 IPC and started investigation. After 

completion of investigation the I/O submitted charge sheet against the 

accused u/s 376 IPC. Since the offence u/s 376 IPC is exclusively triable by the 

Court of Sessions, the Learned Chief Judicial Magistrate, Nalbari committed this 

case to the court of Hon'ble Sessions Judge, Nalbari. On receipt of the 

committal paper and GR Case Record Hon'ble Sessions Judge, Nalbari started 

Sessions case against the accused and thereafter transferred this case to this 

court for disposal. 

 

3.  After hearing the learned counsels for both sides and on perusal 

of the case diary, charge was framed against the accused u/s 376 IPC. The 

charge so framed was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

 

4.  During trial, prosecution side examined 7 (seven) witnesses 
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including the I.O. to prove the charge against the accused. Accused was 

examined u/s 313 CrPC.  The statement of defence is recorded in a separate 

sheets. The defence case was of compete denial and the defence side has not 

adduced any defence evidence.  

 

 5.  POINTS FOR DETERMINATION 

   “Whether the accused on 06-11-17, on the way to Guwahati, 

mixed some intoxicated substance with the meal of the victim Dharitri Kalita 

and committed rape on her?” 

 

          DISCUSSION DECISION AND REASONS THEREOF 

 
6.  I have heard learned counsel for both the parties and gone 

through the evidence on record. Learned counsel for the prosecution has 

submitted that all the witnesses have supported the prosecution story and this 

is a fit case to convict the accused u/s 376 IPC. 

 

7.  On the other hand learned defence counsel has submitted that 

prosecution has failed to prove the case. There are discrepancies in the 

evidence adduced before the court and the statements of the witnesses 

recorded u/s 161 CrPC. Learned defence counsel has further submitted that 

the victim nullified the prosecution case and from the evidence of PWs no 

ingredients of offence is made out against the accused. 

 

8.  It is at this stage expedient to cast a glance at the evidences of 

the prosecution witnesses. 

 

9.  For determining this, at first let us go through the evidence of 

PW-3, Dharitri Kalita, who is the victim/informant of this case. PW-3 stated in 

her evidence that the accused is her paternal uncle in relation and works in 

Amul Agency at Nalbari. PW-3 further stated that after completion of her 

studies the accused told her 8-9 months prior to the occurrence that he will 

get her a job. The accused took all the educational documents from her for 
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verification. But till date the accused neither returned her documents nor did 

he get her any job. The accused told her that for a permanent job she had to 

sign on an agreement. She agreed and entered into an agreement at Nalbari 

Court. When she asked the accused for the agreement, he did not let her see 

the same. After one month from the agreement, the accused asked her to 

accompany him to Guwahati. On 06-11-17, PW-3 along with the accused went 

to Guwahati from Nalbari via Hajo in a four wheeler car. On the way, the 

accused asked her to have some food in a Dhaba. After having a glass of water 

in Dhaba, PW-3 fell sick and became unconscious. According to PW-3 she 

could not say what happened after that. It appears that on the next day when 

she returned home, she came to know that the accused had raped her. She 

went to his house but could not  find him. Thereafter she came to Nalbari and 

met the accused and asked him about the occurrence, the accused showed her 

some nude pictures of both of them in his mobile. When she told him that she 

will inform her family members about his activity, he slapped her and 

threatened to upload those photos in facebook. PW-3 also stated that after 

three months she told her mother about the occurrence and then her mother 

told about the matter to her father.  According to PW-3 when her father went 

to ask about this to the accused, he told him that as their was a previous 

enmity between her family and the accused, he had raped her only to take 

revenge. After that PW-3 called for a village mel for two days. But the accused 

did not come in the mel. Though they went to the Police Station but the police 

did not accept her ejahar. Thereafter PW-3 lodged an ejahar before the SP 

Nalbari. From there the ejahar was sent to Nalbari PS. PW-3 also stated that 

Police arrested the accused. On the morning PW-3 came to the Police Station 

and Police wrote her ejahar afresh.  

 

10.  Now if we go through the ejahar marked as Exhibit-1 we find 

that the date of lodging the ejahar was on 23-03-18. Whereas, the date of 

occurrence was 06-11-17, i.e. the ejahar was lodged after 4 months from the 

date of occurrence. We find PW-3 stating in her examination in chief that after 

three months she told her mother about the occurrence and then her mother 

told about the matter to her father. And when they came to know about the 
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motif of the accused, only after that PW-3 called for village mel. In the village 

mel also the accused did not come. It was only after that PW-3 lodged the 

ejahar. The cause of delay in lodging the ejahar is also not mentioned in the 

ejahar. Again, we find PW-3 stating in her examination in chief that on the next 

day of the occurrence when she came home, she came to know that the 

accused had raped her. But PW-3 did not state anything as to how she came to 

know that the accused had raped her.  

 

11.  We also find PW-3 stating in her cross-examination that except 

an injury on her lips there was no other injury. PW-3 also stated that before 

the occurrence she was never sexually involved with anyone. If the victim was 

raped by the accused on the day of the occurrence, definitely there would be 

some injuries on her body. And without any injury on her body it is not 

possible for the victim to say that she was raped by the accused, that too 

when she was never sexually involved earlier. It is revealed from the evidence 

of PW-3 that after she drank a glass of water in a dhaba, she fell sick and 

became unconscious and thereafter she regained back her senses on the next 

day and came to know that she was raped by the accused. If PW-3 was 

unconscious how could she allege that the accused had raped her. Apart from 

that we also find from the cross-examination of PW-3 that though police took 

her for her medical examination, she refused to get medically examined. This 

conduct by the victim also raises a doubt in our mind about the genuineness of 

the prosecution story. If the victim would have undergone the medical 

examination, the actual fact would have been revealed.  

12.  Now let us go through the evidence of PW-1, Udhav Kalita who 

is the uncle of the informant and the accused. PW-1 stated that he came to 

know about the occurrence from facebook. According to PW-1 he saw a 

document in facebook from which it could be understood that Dulal Kalita and 

Dharitri Kalita entered into a court marriage. PW-1 stated that after seeing the 

document he told about the matter to the villagers. The villagers asked PW-1 

to call for a “village mel”. After 3-4 days the mel was held for two days. In the 

first day PW-1 was present in the mel but he was not present in the second 

mel. As the accused Dulal Kalita was not present in the mel the villagers 
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advised Dharitri Kalita to file this case. It appears that when PW-1 asked the 

victim about the occurrence she told him that the accused took the documents 

from her father with an assurance to give her job and after obtaining those 

documents he forced her to marry him. Here we find a different story. We find 

that PW-1 nowhere stating in his evidence that the victim told him that the 

accused had raped her. PW-1 only stated that the victim told him that the 

accused had forced her to marry her. Whereas PW-3 did not state anywhere in 

her evidence that the accused had forced her to marry him.  

 

13.  PW-2, Nripendra Barman, stated in his evidence that in the 

month of March, 2018, his son Satyajit Barman showed him a photo of the 

accused and the victim in the facebook and from the photo it could be 

understood that the accused and the victim had entered into a marriage. It 

appears that later when PW-2 asked the parents of the victim about the 

occurrence, they told him that they does not know anything about the 

occurrence. After few days the father of the victim called for a “village-mel”. 

But in the village mel the accused Dulal Kalita was not present. According to 

PW-2 the discussion in the mel was i/c of the photo seen in the facebook and 

the marriage of the accused and the victim. PW-2 heard from his wife that 

Dharitri Kalita had told her that the accused had raped her. PW-2 don't know 

when and where the accused had raped Dharitri Kalita. Though PW-1 & PW-2 

stated that they had seen a photograph of the accused and the victim in the 

facebook, they did not make any direct allegation against the accused. In her 

chief PW-3 stated that the accused showed some nude pictures of her in his 

mobile and threatened to upload those in facebook. But PW-1 and PW-2 did 

not state about seeing any obscene photos of the victim on the facebook. In 

his cross PW-2 stated that he had heard from his wife that the accused had 

raped Dharitri, the victim. But PW-3 could not say when and where the 

accused had raped the victim. Though the allegation against the accused was 

for rape, it appears from the evidence of PW-1 and PW-2 that the village-mel 

was i/c with the photo uploaded in the facebook.  

 

14.  Let us now find out whether the other PWs supports the 
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prosecution story. The entire case takes a different route when we go through 

the evidence of PW-5 and PW-6. PW-5, Basanti Kalita stated in her evidence 

that at the time of occurrence as the mother of the accused was very ill, 

Dharitri Kalita used to do household works in the house of the accused. 

According to PW-5 the victim and her father used to take money from the 

accused sometimes. As the victim always demanded money from the accused, 

the latter refused to give money and thereafter the victim lodged this case 

falsely against the accused 

 

15.  PW-6, Rina Kalita who is the wife of the accused stated in her 

evidence that as the financial condition of Dharitri's family is not good, PW-6 

used to call Dharitri in their house sometimes for helping her. PW-6 alleged 

that the victim and her father used to take money from her and her husband. 

In this manner the victim and her father took a huge amount of money from 

them. But when the mother-in-law of PW-6 fell ill, they asked the victim and 

her father to return back the money to them. But they refused to return the 

money and lodged this case falsely against her husband. 

 

 

16.  From the evidence of PW-5 and PW-6 it appears that the victim 

used to take help from the accused as her financial condition was not good 

and in lieu of that the victim used to do the household works of the accused. 

PW-5 and PW-6 has alleged that when the accused refused to give money to 

Dharitri and her father, the former lodged this case falsely. However, if we go 

through the evidence of PW-4 the picture becomes clear. PW-4 stated that he 

used to work in the house of the accused sometimes and the victim also 

sometimes visits the accused to work in his house. PW-4 further stated that he 

had heard that there was an affair between Dharitri Kalita and the accused. 

PW-4 could not say why the victim has lodged this case. It is revealed from the 

cross-examination of PW-4 that very often he has seen the victim coming to 

college with the accused on his motorcycle. PW-4 also stated that as the victim 

and the accused goes together everywhere in the motorcycle, the villagers 

used to suspect that there is an affair between them.  



8 

 

 

17.  It appears from the evidence of PW-4 that the victim and the 

accused used to go together everywhere. Now if we sum up together the 

entire evidence of the PWs, it appears that the victim had good relation with 

the accused. From the evidence of PW-1 and PW-2 it appears that they saw a 

photo of the victim and the accused together in the facebook and a village mel 

was called for i/c with that PW-3 admitted in her cross that in the village mel 

she and her family were separated from the village. This statement of PW-3 

makes us presume that the victim had done some wrong for which she and 

her family were separated from the village.  

 

18.  Again it is revealed from the evidence of PW-1 that she was in 

dhaba for 10 minutes and there were many people in the dhaba. If the 

accused had to intoxicate the victim in order to rape her, he could have done 

that even after he reached Guwahati. Apart from that we find PW-1 stating in 

her cross that she neither stated before the police nor the Magistrate that she 

became unconscious after the occurrence. Hence the truthfulness in the 

allegation against the accused is doubtful.  

 

19.  From the entire evidence and materials on record, it appears 

that none of the PWs has supported the prosecution story. Though the victim 

stated that she came to know on the next day of the occurrence that she was 

raped by the accused, she could not prove the same.  

 

20.  Under the above circumstances it will not be proper to held the 

accused guilty of the offence committed u/s 376 IPC. As such it can be 

assumed that the allegations against the accused in the FIR are not correct.  

 

    O   R   D   E   R 

21.  From the discussion made above, I find that the prosecution has 

miserably failed to prove the offence u/s 376 IPC against the accused. 

  Hence, accused Dulal Kalita is found not guilty and is acquitted 

from the charge of offence u/s 376 IPC. 
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 The accused person is set free at his liberty forthwith. 

  Bail bond furnished by the accused shall stand canceled after 

period of 6 months.  

  Given under my hand and seal of this court on this the 11th day 

of October/2018.   

               

 

                                    Asstt. Sessions Judge, 
Dictated & corrected by me                Nalbari 
 
                                                                               
 
 
  
 
Asstt. Sessions Judge, Nalbari 
 

    A  P  P  E  N  D  I  X 

 

 

(A) Prosecution witnesses: 

 PW 1 : Uddhav Kalita  

 PW 2 : Nripendra Barman  

 PW 3 : Dharitri Kalita (Victim/Informant)  

 PW 4 : Niranjan Haloi 

 PW 5 : Basanti Kalita 

 PW 6 : Rina Kalita 

 PW 7 : S.I. Monalisa Madhav Bhakta (I.O.)    

          

          

(B) Prosecution exhibited documents :  

 Ext-1 – Ejahar, 

 Ext-1(1) – Signature of the informant, 

 Ext-2 – Statement of the victim recorded u/s 164 CrPC.,, 

          Ext-2(1) - 2(3) – Signatures of the victim, 

 Ext-3 – Sketch Map, 
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 Ext.-3(1) – Signature of the I.O., 

 Ext-4 - Charge-sheet, 

 Ext-4(1) - Signature of the I.O..  

                  

(C)   Defence witnesses                     :  Nil. 

(D)   Defence exhibited document   :  Nil. 

 

 

                                                                       Asstt. Sessions Judge, 
                  Nalbari 


